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1(a)
	Section I
Scope and definitions

Article 1

The provisions of this Directive shall apply to:
(a) any system as defined in Article 2(a), governed by the law of a Member State and operating in any currency, the euro or in various currencies which the system converts one against another; 
	1
	15


15(a)
	Article 15
Scope of Application

The provisions of this Chapter shall apply to:
a) any system as defined in Article 5(30) and designated in accordance with Article 17 of this Law, operating in any currency, in Albanian lek, euro or in various currencies which the system converts one against another, and governed by Albanian law or, where applicable, by the law of a Member State of the European Union following the accession of the Republic of Albania to the European Union;

	F
	

	1(b)
	b) any participant in such a system;
	
	15(b)
	b) any participant in such a system;

	F
	

	1(c)
	c) collateral security provided in connection with:
— participation in a system, or
— operations of the central banks of the Member States or the European Central Bank in the context of their function as central banks.

	
	15(c)
	c) any collateral security provided in connection with:
i. i. participation in a system; or
ii.  operations of the Bank of Albania and, following the accession of the Republic of Albania to the European Union, 
iii. ii. operations of the central banks of the Member States of the European Union, including the European Central Bank, in the performance of their functions as central banks.
	F
	

	2

2(a)

	Article 2

‘system’ shall mean a formal arrangement:
— between three or more participants, excluding the system operator of that system, a possible settlement agent, a possible central counterparty, a possible clearing house or a possible indirect participant, with common rules and standardised arrangements for the clearing, whether or not through a central counterparty, or execution of transfer orders between the participants
— governed by the law of a Member State chosen by the participants; the participants may, however, only choose the law of a Member State in which at least one of them has its head office, and
— designated, without prejudice to other more stringent conditions of general application laid down by national law, as a system and notified to the European Securities and Markets Authority by the Member State whose law is applicable, after that Member State is satisfied as to the adequacy of the rules of the system.
Subject to the conditions in the first subparagraph, a Member State may designate as a system such a formal arrangement whose business consists of the execution of transfer orders as defined in the second indent of (i) and which to a limited extent executes orders relating to other financial instruments, when that Member State considers that such a designation is warranted on grounds of systemic risk.
A Member State may also on a case-by-case basis designate as a system such a formal arrangement between two participants, without counting a possible settlement agent, a possible central counterparty, a possible clearing house or a possible indirect participant, when that Member State considers that such a designation is warranted on grounds of systemic risk.
An arrangement entered into between interoperable systems shall not constitute a system;

	1
	


5(30)
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	Article 5
Definitions

“System” means a formal arrangement between three or more participants, governed by common rules and standardised procedures for the clearing, netting and settlement of transfer orders, which has been designated in accordance with Article 17 of this Law.

Article 17
Designated Systems with Settlement Finality

1. A system means a formal arrangement:
a) between three or more participants, excluding the system operator of that system, a possible settlement agent, a possible central counterparty, a possible clearing house or a possible indirect participant, with common rules and standardised arrangements for clearing, whether or not through a central counterparty, or for the execution of transfer orders between the participants;
b)  governed by Albanian law or, where applicable, by the law of a Member State of the European Union following the accession of the Republic of Albania to the European Union, chosen by the participants, provided that at least one of them has its head office in that State;
c) designated as such by the Bank of Albania and/or the Financial Supervisory Authority and, following the accession of the Republic of Albania to the European Union, notified to the European Securities and Markets Authority (ESMA). The Bank of Albania and the Financial Supervisory Authority shall notify the European Commission and ESMA of designated systems in accordance with the legislation of the European Union.
2. For the purposes of paragraph 1, the Bank of Albania shall be the authority responsible for the designation of payment systems. The Financial Supervisory Authority, in cooperation with the Bank of Albania, shall be the authority responsible for the designation of securities settlement systems, central securities depositories, central counterparties and securities clearing houses. Where an infrastructure performs functions falling within the competence of both authorities, designation shall be carried out in accordance with a joint procedure established by agreement between them.
3. A system shall be regarded as designated only after the Bank of Albania and/or the Financial Supervisory Authority has verified that the system complies with the requirements of this Law and the secondary legislation adopted pursuant thereto.
4. The Bank of Albania and/or the Financial Supervisory Authority may designate as a system a formal arrangement executing transfer orders as defined in Article 5(34)(b) of this Law and, to a limited extent, orders relating to other financial instruments, where such designation is justified on grounds of systemic risk.
5. The Bank of Albania and/or the Financial Supervisory Authority may, on a case-by-case basis, designate as a system a formal arrangement between two participants where such designation is considered justified on grounds of systemic risk.
	F
	

	2(b)
	‘institution’ shall mean:
— a credit institution as defined in Article 4(1), point (1), of Regulation (EU) No 575/2013 of the European Parliament and of the Council, including the entities listed in Article 2(5) of Directive 2013/36/EU;
— an investment firm as defined in Article 4(1), point (1), of Directive 2014/65/EU of the European Parliament and of the Council, excluding the institutions set out in Article 2(1) thereof;
— public authorities and publicly guaranteed undertakings; or
— any undertaking whose head office is outside the Union and whose functions correspond to those of the Union credit institutions or investment firms defined in the first and second indent,
which participates in a system, and which is responsible for discharging the financial obligations arising from transfer orders within that system;
— a payment institution as defined in Article 4, point (4), of Directive (EU) 2015/2366 of the European Parliament and of the Council, with the exception of a natural or legal person benefitting from an exemption pursuant to Article 32 or 33 of that Directive; or
— an electronic money institution as defined in Article 2, point (1), of Directive 2009/110/EC of the European Parliament and of the Council, with the exception of a legal person benefitting from a waiver under Article 9 of that Directive,
which participates in a system whose business consists of the execution of transfer orders as defined in point (i), first indent, and which is responsible for discharging the financial obligations arising from such transfer orders within that system.
If a system is supervised in accordance with national legislation and only executes transfer orders as defined in point (i), second indent, as well as payments resulting from such orders, a Member State may decide that undertakings which participate in such a system and which have responsibility for discharging the financial obligations arising from transfer orders within this system, can be considered institutions, provided that at least three participants of this system are covered by the categories referred to in the first subparagraph of this point and that such a decision is warranted on grounds of systemic risk;
	1
	5(8)
	“Institution” includes:
a) the following entities which participate in a payment system and are responsible for discharging the financial obligations arising from transfer orders within that system:
i. a credit institution as defined in the legislation on credit institutions in the Republic of Albania;
ii. an entity carrying out banking or financial activities, including payment services, the conduct of whose activity is governed by a specific law other than the legislation on credit institutions;
iii. Bank of Albania and foreign central banks;
iv.  an investment firm, the activity of which is governed by the legislation on capital markets;
v. public authorities and undertakings whose obligations are guaranteed by public funds; or
vi. foreign credit institutions or foreign investment firms regulated in a manner equivalent to the institutions referred to in points (i) and (iv);
b) the following entities, which participate in a system whose activity consists of the execution of transfer orders as referred to in point 34 (a) of this Article and is responsible for discharging the financial obligations arising from such transfer orders within that system
i. a payment institution regulated under the Law “On Payment Services”, excluding any natural or legal person benefiting from the exemptions provided for in Articles 27 or 28 of that Law; or
ii.  an electronic money institution regulated under the Law “On Payment Services”, excluding any legal person benefiting from the exemption provided for in Article 28 point 8 of that Law,.
For the purposes of this Law, the Bank of Albania may consider as an institution an entity participating in a system governed by this Law that executes only transfer orders as referred to in point 34(b) of this Article and executes the payments resulting from such transfer orders, and which is responsible for settling the financial obligations arising from transfer orders within that system, provided that at least three participants in that system fall within the categories listed above and that such a decision is justified on grounds of systemic risk; 

	F
	

	2(c)
	‘central counterparty’ or ‘CCP’ shall mean a CCP as defined in point (1) of Article 2 of Regulation (EU) No 648/2012;
	1
	5(14)
	“Central counterparty (CCP)” shall have the same meaning as provided in the legislation “On Capital Markets”, which transposes Regulation (EU) No 648/2012 until the accession of Albania to the European Union, and, following accession, as defined in Article 2(1) of Regulation (EU) No 648/2012;
	F
	

	2 (d)
	(d) ‘settlement agent’ shall mean an entity providing to institutions and/or a central counterparty participating in systems, settlement accounts through which transfer orders within such systems are settled and, as the case may be, extending credit to those institutions and/or central counterparties for settlement purposes;
	
	5(1)
	“Settlement agent” means a legal person that provides settlement accounts to institutions and/or a central counterparty participating in systems, through which transfer orders within such systems are settled and which may, as the case may be, extend credit to them for settlement purposes;
	F
	

	2(f)
	‘participant’ shall mean an institution, a CCP, a settlement agent, a clearing house, a system operator or a clearing member of a CCP authorised pursuant to Article 17 of Regulation (EU) No 648/2012.
According to the rules of the system, the same participant may act as a CCP, a settlement agent or a clearing house or carry out part or all of those tasks.
A Member State may, for the purposes of this Directive, consider an indirect participant to be a participant where that is justified on the grounds of systemic risk, which shall, however, not limit the responsibility of the participant through which the indirect participant passes transfer orders to the system;

	1
	5(25)
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	“Participant” means an institution, a central counterparty, a settlement agent, a clearing house, a system operator, or a clearing member of a central counterparty licensed in accordance with the legislation on capital markets;

Article 16
Participants in Systems

1. In accordance with the rules of the system, a participant, as defined in Article 5(25) of this Law, may act as a central counterparty, a settlement agent or a clearing house, or may perform part or all of such functions.
2. For the purposes of this Law, the Bank of Albania may consider an indirect participant to be a participant if such treatment is justified on grounds of systemic risk. However, where an indirect participant is considered to be a participant for the purposes of this Law, the responsibility of the participant through which the indirect participant passes transfer orders to the system shall not be limited.
	F
	

	2(g)
	‘indirect participant’ shall mean an institution, a central counterparty, a settlement agent, a clearing house or a system operator with a contractual relationship with a participant in a system executing transfer orders which enables the indirect participant to pass transfer orders through the system, provided that the indirect participant is known to the system operator;
	1
	5(22) 
	“Indirect participant” means an institution, a central counterparty, a settlement agent, a clearing house or a system operator having a contractual relationship with a participant in a system executing transfer orders, which enables the indirect participant to pass transfer orders through the system. An indirect participant shall be regarded as such only if it is identified and known to the system operator in accordance with the rules of the system;

	F
	

	2(h)
	‘securities’ shall mean all instruments referred to in section C of Annex I to Directive 2004/39/EC;
	1
	5(33)
	“Securities” means financial instruments within the meaning of the legislation on capital markets;
	F
	

	2(i)
	‘transfer order’ shall mean:
— any instruction by a participant to place at the disposal of a recipient an amount of money by means of a book entry on the accounts of a credit institution, a central bank, a central counterparty or a settlement agent, or any instruction which results in the assumption or discharge of a payment obligation as defined by the rules of the system, or
— an instruction by a participant to transfer the title to, or interest in, a security or securities by means of a book entry on a register, or otherwise; 
	1
	5(34)
	“Transfer order” means:
a) an instruction by a participant to place at the disposal of a recipient an amount of money by means of a book entry on an account, or by an electronic transfer to an account with a bank, a central bank or a settlement agent, or any instruction which results in the assumption or discharge of a payment obligation as defined by the rules of the system; or
b)  an instruction by a participant to transfer title to, or any other right in respect of, a financial instrument by means of a book entry on a register, or otherwise;
	F
	

	2(j)
	‘insolvency proceedings’ shall mean any collective measure provided for in the law of a Member State, or a third country, either to wind up the participant or to reorganise it, where such measure involves the suspending of, or imposing limitations on, transfers or payments;
	1
	5(27)
	“Insolvency proceedings” means any bankruptcy, winding-up, liquidation, reorganisation or other collective proceeding provided for under the laws of the Republic of Albania or of any other country, involving the intervention of an administrative or judicial authority and resulting, inter alia, in the suspension of, or the imposition of limitations on, transfers or payments, the suspension of enforcement measures, or the reduction or extinguishment of claims.
For the purposes of this Law, early intervention measures, recovery measures and resolution measures shall be treated in accordance with the legislation on bank recovery and resolution and shall not, solely by virtue of their adoption, be regarded as insolvency proceedings, provided that the relevant substantive obligations continue to be performed;

	F
	Also provided in Law No. 133/2016 "On the Recovery and Resolution of Banks in the Republic of Albania"

Article 34(4)

“Liquidation” means the process of disposing of and converting the bank’s assets into cash for the purpose of distributing the proceeds to creditors in accordance with the statutory order of priority for the settlement of liabilities.

Article 38
Recovery and reorganisation measures to accompany bail-in

1. When  the  Resolution  Authority  applies  the   bail-in  tool  to recapitalise  a   bank   in accordance  with  letter  (a)  of  paragraph  1  of  Article  30  of  this Law,  ensures  that  a business reorganisation plan for that bank is drafted and mplemented in accordance with Article 39 of this Law.
2. Organisational   measures  provided   in  paragraph  1  of  this  Article   may   include  the appointment  from  the  Resolution  Authority  of  one  or  more  administrators  in  order  to draft and implement the business reorganisation plan as provisioned in Article 39 of this Law.

	2(k)
	‘netting’ shall mean the conversion into one net claim or one net obligation of claims and obligations resulting from transfer orders which a participant or participants either issue to, or receive from, one or more other participants with the result that only a net claim can be demanded or a net obligation be owed;
	1
	5(21)
	“Netting” means the calculation and conversion of mutual claims and obligations between parties into a single net claim or a single net obligation, resulting in one net amount payable by one party to the other;
	F
	

	2(l)
	‘settlement account’ shall mean an account at a central bank, a settlement agent or a central counterparty used to hold funds or securities and to settle transactions between participants in a system;
	1
	5(16)
	“Settlement account” means an account held with the Bank of Albania, a settlement agent or a central counterparty, which is used for holding funds or securities and for settling transactions between participants in a system;
	F
	

	2(m)
	‘collateral security’ shall mean all realisable assets, including, without limitations, financial collateral referred to in Article 1(4)(a) of Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002 on financial collateral arrangements ( 5 ), provided under a pledge (including money provided under a pledge), a repurchase or similar agreement, or otherwise, for the purpose of securing rights and obligations potentially arising in connection with a system, or provided to central banks of the Member States or to the European Central Bank;
	1
	5(11)
	“Collateral security” means any realisable asset, including, without limitation, financial collateral as defined in this Law, provided under a pledge, including cash provided as collateral, a repurchase agreement or similar agreement, or otherwise, for the purpose of securing the rights and obligations that may arise in connection with participation in a system, or provided in favour of central banks or the European Central Bank;
	F
	

	2(n)
	‘business day’ shall cover both day and night-time settlements and shall encompass all events happening during the business cycle of a system;
	1
	5(5)
	“Business day” means both day-time and night-time settlements and encompasses all events occurring during the business cycle of a system; 
	F
	

	2(o)
	‘interoperable systems’ shall mean two or more systems whose system operators have entered into an arrangement with one another that involves cross-system execution of transfer orders;
	1
	5(29)
	“Interoperable systems” means two or more systems whose system operators have entered into an arrangement with one another that involves cross-system execution of transfer orders;
	F
	

	2(p)
	‘system operator’ shall mean the entity or entities legally responsible for the operation of a system. A system operator may also act as a settlement agent, central counterparty or clearing house.
	1
	5(23)
	“System operator” means the legal entity that is responsible for operating a system, either alone or jointly with one or more other legal entities. A system operator may also act as a settlement agent, a central counterparty or a clearing house;
	F
	

	3




3(1)
	Section II
Netting and transfer orders
Article 3
Transfer orders and netting shall be legally enforceable and binding on third parties even in the event of insolvency proceedings against a participant, provided that transfer orders were entered into the system before the moment of opening of such insolvency proceedings as defined in Article 6(1). This shall apply even in the event of insolvency proceedings against a participant (in the system concerned or in an interoperable system) or against the system operator of an interoperable system which is not a participant.
Where transfer orders are entered into a system after the moment of opening of insolvency proceedings and are carried out within the business day, as defined by the rules of the system, during which the opening of such proceedings occur, they shall be legally enforceable and binding on third parties only if the system operator can prove that, at the time that such transfer orders become irrevocable, it was neither aware, nor should have been aware, of the opening of such proceedings.
	1
	 18
(1,4 and 5)

18(1)






18(4)





18(5)







 
	Article 18
Settlement Finality, Transfer Orders and Netting 

1. Transfer orders and netting shall be legally enforceable and binding on third parties, even in the event of insolvency proceedings against a participant, provided that the transfer orders were entered into the system before the moment of the opening of such insolvency proceedings as referred to in Article 20(1) of this Law.

4. Paragraph 1 shall also apply where insolvency proceedings are opened against a participant (in the system concerned or in an interoperable system) or against the system operator of an interoperable system which is not a participant.

5. Transfer orders entered into a system after the moment of the opening of insolvency proceedings and carried out on the business day on which such proceedings are opened shall be legally enforceable and binding on third parties only if the system operator can prove that, at the time when such transfer orders became irrevocable, it was neither aware, nor should have been aware, of the opening of such proceedings.

	F
	

	3(2)
	2. No law, regulation, rule or practice on the setting aside of contracts and transactions concluded before the moment of opening of insolvency proceedings, as defined in Article 6(1) shall lead to the unwinding of a netting.

	1
	18 (6)









	6. No law, regulation, rule, practice or provision concerning the setting aside, annulment or unenforceability of contracts and transactions entered into before the moment of the opening of insolvency proceedings shall lead to the unwinding of netting.

	F
	

	3(3)
	3. The moment of entry of a transfer order into a system shall be defined by the rules of that system. If there are conditions laid down in the national law governing the system as to the moment of entry, the rules of that system must be in accordance with such conditions.
	1
	18(2)
	2. The moment of entry of a transfer order into a system shall be defined by the rules of that system.
	F
	

	3(4)
	4. In the case of interoperable systems, each system determines in its own rules the moment of entry into its system, in such a way as to ensure, to the extent possible, that the rules of all interoperable systems concerned are coordinated in this regard. Unless expressly provided for by the rules of all the systems that are party to the interoperable systems, one system's rules on the moment of entry shall not be affected by any rules of the other systems with which it is interoperable
	1
	18(3)
	3. In the case of interoperable systems, each system shall define in its own rules the moment of entry into that system, to the extent possible ensuring that the rules of all interoperable systems concerned are coordinated in this regard. The rules of one system governing the moment of entry shall not be affected by any rules of the other systems with which it is interoperable, unless expressly provided otherwise by the rules of all interoperable systems concerned.
	F
	

	4
	Article 4

Member States may provide that the opening of insolvency proceedings against a participant or a system operator of an interoperable system shall not prevent funds or securities available on the settlement account of that participant from being used to fulfil that participant’s obligations in the system or in an interoperable system on the business day of the opening of the insolvency proceedings. Member States may also provide that such a participant’s credit facility connected to the system be used against available, existing collateral security to fulfil that participant’s obligations in the system or in an interoperable system.

	1
	21(4)
	Article 21
Non-Retroactive Effect of Insolvency Proceedings on Participation in a System

4. Notwithstanding the opening of insolvency proceedings against a participant in a system, the system operator or settlement agent of a system may, where permitted under the applicable contractual arrangements:
a) use the cash and financial instruments available in the participant’s settlement account to settle pending transfer orders and any net debit balance owed by that participant following netting, thereby enabling the final settlement of transfer orders entered into the system before the moment of the opening of insolvency proceedings and of the obligations resulting from their netting;
b) provide a credit facility to the participant and realise any collateral provided to secure such credit facility. The realisation of collateral shall take place without the need for prior judicial approval, without additional formalities and without prejudice to the finality of settlement, in accordance with the rules of the system.
	F
	

	5
	Article 5

A transfer order may not be revoked by a participant in a system, nor by a third party, from the moment defined by the rules of that system.
In the case of interoperable systems, each system determines in its own rules the moment of irrevocability, in such a way as to ensure, to the extent possible, that the rules of all interoperable systems concerned are coordinated in this regard. Unless expressly provided for by the rules of all the systems that are party to the interoperable systems, one system's rules on the moment of irrevocability shall not be affected by any rules of the other systems with which it is interoperable.
	1
	19
















	Article 19
Irrevocability of Transfer Orders

1. A transfer order may not be revoked by a participant in a system, or by a third party, from the moment defined by the rules of that system.
2. In the case of interoperable systems, each system shall define in its own rules the moment of irrevocability of a transfer order entered into the system, ensuring, to the extent possible, that the rules of all interoperable systems concerned are coordinated in this regard. The rules of one system governing the moment of irrevocability shall not be affected by any rules of the other systems with which it is interoperable, unless expressly provided otherwise by the rules of all interoperable systems concerned.
	F
	

	6




6(1)

	Section III
Provisions concerning insolvency proceedings

Article 6

1. For the purpose of this Directive, the moment of opening of insolvency proceedings shall be the moment when the relevant judicial or administrative authority handed down its decision.
	1
	20



20(1)
	Article 20
The Moment of Opening of Insolvency Proceedings and Related Notifications

1. For the purposes of this Law, the moment of opening of insolvency proceedings shall be the moment at which the system operator receives notification from the court registry or from the Bank of Albania, in its capacity as the competent authority, of the decision opening insolvency proceedings.

	F
	

	6(2)
	2. When a decision has been taken in accordance with paragraph 1, the relevant judicial or administrative authority shall immediately notify that decision to the appropriate authority chosen by its Member State

	1
	20(2-4) 
	2. The court registry shall immediately notify the Bank of Albania and the Financial Supervisory Authority of the decision opening insolvency proceedings.

3. The Bank of Albania and, where applicable, the Financial Supervisory Authority shall immediately notify the operators of the systems licensed or approved by them, as well as the participants in the systems operated by the Bank of Albania, of the opening of insolvency proceedings.

4. Where the Bank of Albania or the Financial Supervisory Authority is informed by foreign authorities that insolvency proceedings have been opened against a foreign participant or system operator, they shall immediately inform the operators of systems in Albania.
	F
	

	6(3)
	3. The Member State referred to in paragraph 2 shall immediately notify the European Systemic Risk Board, other Member States and the European Supervisory Authority (European Securities and Markets Authority) (hereinafter ‘ESMA’), established by Regulation (EU) No 1095/2010 of the European Parliament and of the Council.
	1
	 20(5)
	5. In all cases of the opening of insolvency proceedings under this Article, the Bank of Albania and/or the Financial Supervisory Authority shall, following the accession of the Republic of Albania to the European Union, immediately notify the European Systemic Risk Board (ESRB), the other Member States and the European Securities and Markets Authority (ESMA).
	F
	

	7
	Article 7

Insolvency proceedings shall not have retroactive effects on the rights and obligations of a participant arising from, or in connection with, its participation in a system before the moment of opening of such proceedings as defined in Article 6(1). This shall aFy, inter alia, as regards the rights and obligations of a participant in an interoperable system, or of a system operator of an interoperable system which is not a participant.
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	21 (1-3)
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21(3)




	Article 21
Non-Retroactive Effect of Insolvency Proceedings on Participation in a System

1. The opening of insolvency proceedings against a participant shall not have retroactive effect on the rights and obligations arising from, or in connection with, that participant’s participation in a system before the moment of the opening of such proceedings, in accordance with the rules of the system and this Law.

2. The following shall be valid, enforceable and binding on third parties and may not be revoked, invalidated, avoided or otherwise challenged:
a) transfer orders, payments of cash and transfers of financial instruments resulting from such transfer orders, where the transfer orders entered the system in accordance with its rules before the moment of the opening of insolvency proceedings, irrespective of whether settlement took place before or after the opening of such proceedings; and
b) the netting of transfer orders and of the claims and obligations arising from such transfer orders, where the transfer orders entered the system in accordance with its rules before the moment of the opening of insolvency proceedings, irrespective of whether netting took place before or after the opening of such proceedings.

3. Paragraph 1 of this Article shall also appy to the rights and obligations of a participant in an interoperable system, or of the operator of an interoperable system that is not a participant.
	F
	

	8
	Article 8

In the event of insolvency proceedings being opened against a participant in a system, the rights and obligations arising from, or in connection with, the participation of that participant shall be determined by the law governing that system.
	1
	26
	Article 26
[bookmark: _Toc236153248]Applicable Law

1. In the event of insolvency proceedings being opened against a foreign participant in a system operated by the Bank of Albania, or in a system licensed or approved by the Bank of Albania under this Law, the rights and obligations arising from, or in connection with, that participant's participation in the system shall be governed by the law of the Republic of Albania.

2. In the event of insolvency proceedings being opened against an Albanian participant in a foreign system, the rights and obligations arising from, or in connection with, that participant's participation in the system shall be governed by the law applicable to that foreign system.
	F
	

	9






9(1)

	Section IV
Insulation of the rights of holders of collateral security from the effects of the insolvency of the provider

Article 9

1. The rights of a system operator or of a participant to collateral security provided to them in connection with a system or any interoperable system, and the rights of central banks of the Member States or the European Central Bank to collateral security provided to them, shall not be affected by insolvency proceedings against:

(a) the participant (in the system concerned or in an interoperable system);
(b) the system operator of an interoperable system which is not a participant;
(c) a counterparty to central banks of the Member States or the European Central Bank; or
(d) any third party which provided the collateral security.
Such collateral security may be realised for the satisfaction of those rights.

Where a system operator has provided collateral security to another system operator in connection with an interoperable system, the rights of the providing system operator to that collateral security shall not be affected by insolvency proceedings against the receiving system operator.
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	Article 23
Protection of rights in collateral security in payment systems and central bank operations

1. The rights of a system operator or of a participant to collateral security provided in connection with a system or an interoperable system, and the rights of the Bank of Albania and, following the accession of the Republic of Albania to the European Union, of the central banks of the Member States and of the European Central Bank to collateral security provided in connection with operations carried out in their capacity as central banks, shall not be affected by insolvency proceedings against:
a) a participant in the system concerned or in an interoperable system;
b)  an operator of an interoperable system which is not a participant;
c)  a counterparty of the Bank of Albania or, following the accession of the Republic of Albania to the European Union, of the central banks of the Member States or of the European Central Bank; or
d) any third party providing the collateral security.

Such collateral security may be realised for the satisfaction of the obligations secured thereby.

2.	Where a system operator provides collateral security to another system operator in connection with an interoperable system, the rights of the system operator providing the collateral security shall not be affected by insolvency proceedings against the system operator receiving the collateral security.
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	9(2)
	2. Where securities including rights in securities are provided as collateral security to participants, system operators or to central banks of the Member States or the European Central Bank as described in paragraph 1, and their right or that of any nominee, agent or third party acting on their behalf with respect to the securities is legally recorded on a register, account or centralised deposit system located in a Member State, the determination of the rights of such entities as holders of collateral security in relation to those securities shall be governed by the law of that Member State
..
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	23(3)


















23(4)
	3. Where securities, including rights in securities, are provided as collateral security to participants, system operators or the Bank of Albania, or, following the accession of the Republic of Albania to the European Union, to the central banks of the Member States or the European Central Bank, in accordance with paragraph 1 of this Article, and their right, or the right of any nominee, agent or third party acting on their behalf, with respect to such securities is legally recorded in a register, account or centralised deposit system located in a Member State, the determination of the rights of such entities as holders of collateral security in relation to those securities shall be governed by the law of that Member State..

4. The provisions of this Article shall apply without prejudice to the powers and safeguards provided for under the legislation on bank recovery and resolution, provided that such powers are exercised consistently with the protection of settlement finality, netting and collateral security provided in connection with systems.
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10(1)
	Section V
Final provisions

Article 10

1. Member States shall specify the systems, and the respective system operators, which are to be included in the scope of this Directive and shall notify them to ESMA and inform it of the authorities chosen in accordance with Article 6(2). ESMA shall publish that information on its website.
The system operator shall indicate to the Member State whose law is applicable the participants in the system, including any possible indirect participants, as well as any change in them.
In addition to the indication provided for in the second subparagraph, Member States may impose supervision or authorisation requirements on systems which fall under their jurisdiction.
An institution shall, on request, inform anyone with a legitimate interest of the systems in which it participates and provide information about the main rules governing the functioning of those systems.
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	Article 17
Designated Systems with Settlement Finality

2. For the purposes of paragraph 1, the Bank of Albania shall be the authority responsible for the designation of payment systems. The Financial Supervisory Authority, in cooperation with the Bank of Albania, shall be the authority responsible for the designation of securities settlement systems, central securities depositories, central counterparties and securities clearing houses. Where an infrastructure performs functions falling within the competence of both authorities, designation shall be carried out in accordance with a joint procedure established by agreement between them.

3. A system shall be regarded as designated only after the Bank of Albania and/or the Financial Supervisory Authority has verified that the system complies with the requirements of this Law and the secondary legislation adopted pursuant thereto.

Article 25
Notifications Relating to Designated Systems

1. Operators of designated systems shall notify the Bank of Albania of:
a) any amendments to their rules;
b)  their participants;
2.Operators shall maintain and make available to the Bank of Albania an up-to-date list of indirect participants identified in accordance with the rules of the system. Upon request, the Bank of Albania may require the publication of the list of indirect participants where this is necessary for financial stability purposes.
3. Institutions shall inform the Bank of Albania and, upon request, any person having a legitimate interest, of the systems in which they participate and the principal rules governing those systems.
4. Following the accession of the Republic of Albania to the European Union, the Bank of Albania and/or the Financial Supervisory Authority shall notify the European Securities and Markets Authority (ESMA) without delay of:
a) the designation of a system;
b)  the withdrawal of the designation of a system;
c) amendments to the rules of a system;
d) the opening of insolvency proceedings in accordance with Article 20(1) of this Law.

Article 6
Licensing or approval

1. Systems in Albania may be operated only by legal persons licensed or approved by the Bank of Albania.
2. Where an application to operate a payment system is submitted by a legal person already licensed under the banking legislation, the legislation on credit institutions and/or the legislation on payment services, the Bank of Albania shall grant approval only.
3. In the licensing of a securities settlement system, a securities clearing house, a central securities depository or a central counterparty, the Bank of Albania shall cooperate with the Financial Supervisory Authority. In accordance with the capital market legislation and the need for protection of designated systems foreseen in Article 17 of this law, the Bank of Albania and the Financial Supervisory Authority shall, through a bilateral agreement, determine the role of each institution in the licensing of securities settlement systems, securities clearing houses, central securities depositories and central counterparties.
4. The Bank of Albania shall, by decision of the Council, determine the criteria and procedures necessary for the licensing and approval of systems operating in Albania.

Article 7
[bookmark: _Toc236153210]Revocation or Suspension of a License

1. The Bank of Albania may revoke or suspend a system’s licence or approval given by itself, if, in its opinion:
a) the system operator has not commenced its activity within 12 months from the date on which the licence or approval was granted;
b) the system operator has ceased to carry on its activity for a period exceeding one month;
c) the system operator has obtained the licence or approval for the system through false statements or by other irregular means;
d) the system operator no longer fulfils one or more of the criteria applicable to licensing or approval;
e) the system operator is subject to insolvency proceedings;
f) the system poses a threat to the stability of the financial system in Albania;
g) the system is no longer in the public interest or in the interest of its participants.
2. Immediately upon taking a decision to revoke or suspend a licence or approval, the Bank of Albania shall notify the relevant operator and shall publish a notice thereof.

Article 8
[bookmark: _Toc236153212]Regulation and Oversight

1. The Bank of Albania shall regulate and oversee licensed or approved systems based on secondary legislation approved by the Council.
2. The Bank of Albania may impose additional standards and requirements on operators, systems, participants and indirect participants.
3. The Bank of Albania and the Financial Supervisory Authority shall, in accordance with the capital market legislation and the need for protection of designated systems foreseen in Article 17 of this law, through a bilateral agreement, determine the role of each institution with regard to the regulation and oversight of securities settlement systems, securities clearing houses, central securities depositories and central counterparties.

Article 9
[bookmark: _Toc236153214]Inspection Powers of the Bank of Albania

1. For the purpose of ensuring and verifying compliance with this Law and the secondary legislation adopted pursuant thereto, employees of the Bank of Albania, as well as other qualified persons appointed by it, may enter the premises of systems, system operators, participants and indirect participants to inspect accounts, registers, records and other documents, obtain information and data from them, and undertake any other actions that the Bank of Albania considers necessary or useful.
2. System operators, participants and indirect participants shall make available to the Bank of Albania the accounts, registers, records and other documents required under this Law and the secondary legislation adopted pursuant thereto, as well as any additional information and data that the Bank of Albania considers necessary or useful.

Article 10
Regulatory and Decision-Making Powers of the Bank of Albania

In accordance with the Law on the Bank of Albania, other applicable laws and secondary legislation, the Bank of Albania may issue orders, instructions and decisions requiring systems, system operators, participants and indirect participants to take, or refrain from taking, any action which the Bank of Albania considers necessary or appropriate.
	F
	

	10(2)
	2. A system designated prior to the entry into force of national provisions implementing Directive 2009/44/EC of the European Parliament and of the Council of 6 May 2009 amending Directive 98/26/EC on settlement finality in payment and securities settlement systems and Directive 2002/47/EC on financial collateral arrangements as regards linked systems and credit claims ( 7 ) shall continue to be designated for the purposes of this Directive.
A transfer order which enters a system before the entry into force of national provisions implementing Directive 2009/44/EC, but is settled thereafter shall be deemed to be a transfer order for the purposes of this Directive..
	
	
	
	N/A
	No longer applicable as an operative provision, as it is transitional. It governs only the situation of systems and transfer orders that existed at the time Directive 2009/44/EC entered into force. Its effect was exhausted upon the expiry of the transitional period.
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	Article 10a

1. The competent authorities shall cooperate with ESMA for the purposes of this Directive, in accordance with Regulation (EU) No 1095/2010.
2. The competent authorities shall provide, without delay, ESMA with all the information necessary to carry out its duties, in accordance with Article 35 of Regulation (EU) No 1095/2010.
	1
	25(4)
	Article 25
Notifications Relating to Designated Systems

4. For the purposes of this Chapter, following the accession of the Republic of Albania to the European Union, the Bank of Albania and the Financial Supervisory Authority shall cooperate with ESMA and shall provide it, without delay, with all information necessary for the performance of its functions
	F
	Fully compliant after EU membership
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11(1)
	Article 11

1. Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with this Directive before 11 December 1999. They shall forthwith inform the Commission thereof.
When Member States adopt these measures, they shall contain a reference to this Directive or shall be accompanied by such reference on the occasion of their official publication. The methods of making such a reference shall be laid down by the Member States.
	
	
	
	N/A
	Not applicable for Albania. This obligation was addressed exclusively to the Member States of the European Union.

	11(2)
	2. Member States shall communicate to the Commission the text of the provisions of domestic law which they adopt in the field governed by this Directive. In this Communication, Member States shall provide a table of correspondence showing the national provisions which exist or are introduced in respect of each Article of this Directive.
	
	
	
	N/A
	It does not require transposition, as it concerns the obligation of Member States to notify the European Commission of the national measures adopted and to provide the corresponding correlation table. 

	11(3)
	3. By 18 March 2015, Member States shall adopt and publish and communicate to the Commission measures necessary to comply with the third indent of the first subparagraph of point (a) of Article 2.
	
	
	
	N/A
	It is not applicable, as it establishes a specific deadline (18 March 2015) for the Member States of the European Union to adopt certain measures. The provision is procedural in nature and its effect has been exhausted.


	12
	Article 12

No later than three years after the date mentioned in Article 11(1), the Commission shall present a report to the European Parliament and the Council on the application of this Directive, accompanied where appropriate by proposals for its revision.
	
	
	
	N/A
	It does not require transposition, as it is addressed to the European Commission rather than to the Member States. It concerns an institutional obligation of the Commission to submit a report.

	12a
	Article 12a

By 28 June 2021, the Commission shall review how Member States apply this Directive to their domestic institutions which participate directly in systems governed by the law of a third country and to collateral security provided in connection with participation in such systems. The Commission shall assess in particular the need for any further amendments to this Directive with regard to systems governed by the law of a third country. The Commission shall submit a report thereon to the European Parliament and the Council, accompanied where appropriate by proposals for revision of this Directive.
	
	
	
	N/A
	It does not require transposition, as it establishes an obligation for the European Commission to carry out a review by 28 June 2021. It does not create any rights or obligations that need to be reflected in Albanian legislation.

	13
	Article 13
This Directive shall enter into force on the day of its publication in the Official Journal of the European Communities.
	
	
	
	N/A
	No applicable for Albania. Its power has expired. 

	14
	Article 14
This Directive is addressed to the Member States.

	
	
	
	N/A
	Does not require transposition. It does not contain material rights or obligations to be reflected into Albanian legislation.







